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EDITORIAL NOTES. 


Self-preservation is one of the first laws of Nature, but, even 
above self and family, comes the duty of the preservation of one’s 
country. Everything else must, occasionally, be put aside for that 
high duty. America, to-day, like her Allies in Europe, is putting 
forth every effort to save itself from destruction or even domination 
by principles of force and ruthlessness such as the world has not seen 
since very ancient times. There is no question of what would happen 
if Germany should become the ruling power in the world. As a mat- 
ter of fact we want no real ruling power in the world; neither Eng- 
land, France, America, nor any other; but as none of these powers 
have shown any desire to so rule, and Germany has, our contention 
at present is against that nation. This being the situation, it seems 
strange, indeed,-why any citizens, American born,many of whom have 
ancestors who fought in the Revolution with far less provocation than 
we have now, should allow themselves to speak and act against this 
Government. When they are sought out to be repressed the cry 
comes back, “Tyranny.” If imprisoned they cry ‘“Despotism.” 
Nevertheless the Government must be sustained, and there is only one 
way to sustain it; to have proper laws against sedition and to prompt- 
ly and effectively enforce them. Our Government at Washington 
has been none too swift to deal with offenders. We express the hope 
that it will be willing enough and strong enough to repress soap-box 
orators and disloyal newspapers as rapidly as they come to the sur- 
face. While it has surprised many that so large a number of German 
spies, and a still larger number of foreigners (mostly) belonging to 
the organization known as the I. W. W., have been found to be en- 
gaged in sowing discord, not to say bombs and poisons of various 
kinds, throughout the country, perhaps this was to have been ex- 
pected from the cablegrams sent by German ambassadors and re- 
cently published, and from the money believed to have been expended 
by them ever since the War began abroad in 1914. But the surprise 
is still greater that some college professors and other educated men 
have been willing to be the instrument of denouncing the war and 
necessary conscription, and in so doing to assist the country’s enemies 
far more than if each such person were multiplied into a regiment 
and were fighting on the German side. Happily the great majority 
of Americans stand by our country and its flag, and are making 
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heroic exertions to assist the soldiers gathering for the conflict. Yet 
those who choose to oppose our national aims and proper ideals do 
make the rest of us grieve that it is possible, in this time of our pres- 
ent need, to find any of our home blood who give aid and comfort 
to the enemy. Their grandchildren will never be proud of them, and 
history will give them no page of glorious renown. 





The primary law has, undoubtedly, come to stay, and we think 
it should. It is reasonable and fair and honest; that is, so are the 
principles on which it is based. But the problem concerning the 
counting, in this as well as in the law regulating the election ballot 
itself, is far from solved, and it should be as soon as possible. We 
refer to the counting of so-called marked, or imperfect, ballots. This 
has a weakness; the law on this point seems indefensible. Every 
voter has the right to have his vote counted for every candidate when 
he casts a vote, provided he does not vote for more than the required 
number for any one office. If he is ignorant and his ballot has a 
trifling mark on it, or he spells a name improperly, while no other 
candidate of a similar name is on the ticket, he ought not to be dis- 
franchised upon any such technicality. Too many ballots are cast 
out completely for these or similar reasons. The Judges who de- 
cide upon the legality of those ballots are not to blame; they enforce 
the law as it is. But the Judges should have greater latitude. Re- 
counts would be less common and results more satisfactory with a 
change in the statute. The intent of the voter should always govern. 
We do not see how, when the election officers themselves give out at 
the polls the ballots actually to be voted, any trifling marks upon 
them can be made that are the indicia of fraud or of purchase, but, if 
so, could not such ballots be noticed by the official who deposits them 
in the box, while the voter is standing by, and the voter be asked at 
once to account for it? Somehow the supposed difficulties to which 
we have alluded could be overcome, we think, and, if so, they ought 


to be. 





On the foregoing subject the “New York Sun” had, recently, a 
reasonable editorial, which, in referring to the “blanket ballot” pri- 
mary law in the State of New York said: “How long are the people 
of New York going to tolerate a ballot system that does not register 
the real preference of the voters? The recount of the votes cast at 
the recent primary election in this city shows that the original of- 
ficial count was incorrect in a large number of election districts. It 
also shows that hundreds of ballots were inadvertently so marked as 
to be rendered void, thus disfranchising the voters who cast them. 
The cases that have come before the Courts since the blanket ballot 
was adopted prove beyond a doubt that thousands of votes are thus 
nullified at every general election. Neither our primaries nor our 
elections can be relied upon to express the will of the people. What 
is the use of going to the trouble and the enormous expense of hold- 
ing elections in which the blanket ballot is used, if the result is so 
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often left in grave doubt, owing to the difficulty of ascertaining the 
will of the voters? In the judicial investigations that have taken 
place ballots rejected by the inspectors as improperly marked, or 
marked for identification, have been received by the Courts; and vice 
versa. The Courts themselves have differed as to whether given bal- 
lots should be counted or not; the Court of original jurisdiction hold- 
ing one way and the Appellate Court another. The election officers 
can hardly be deemed blameworthy where the Judges thus disagree. 
The truth is that too many ballots are treated as ineffective on ac- 
count of errors in marking which ought not to be deemed fatal. If 
the intent of the voter can be made out from such marks as he has 
placed upon the ballot, it ought to be counted. Slight departures 
from the directions of the election law should not operate to dis- 
franchise the voter. If the statute in its present form compels the 
canvassers to reject such a large proportion of the votes cast as are 
being rejected in the present primary recount, the statute cannot be 
amended too soon. It is a monstrous indictment of our election 
system that thousands of voters who have endeavored to express 
their will at the polls are disfranchised every year in this state by the 
operation of the excessively technical rules of the statute. It is dis- 
creditable alike to the leaders of all parties that they have made no 
effectual effort to remedy this most serious evil.” 





On September 12 Vice-Chancellor Stevens, at Newark, gave an 
opinion “for the special benefit of the younger members of the Bar 
in particular,” as he put it in a prefactory explanation, criticising the 
practice of receivers of insolvent corporations, who are themselves 
lawyers, of appointing the solicitor who filed the insolvency bill as 
their counsel. The Vice-Chancellor gave additional weight to his 
denunciation of the practice by the statement that he had not only 
deemed it exigent to put his views in the form of a written opinion, 
although only a question of allowances was primarily involved, but 
that he had also gone to the length of obtaining the indorse- 
ment of Chancellor Walker to the opinion. The occasion of the 
Vice-Chancellor’s reproof was an application for allowances for ser- 
vices rendered in the short-lived administration of the insolvency re- 
ceivership to which the Vitaphone Company, a Plainfield talking ma- 
chine concern, was last spring subjected, the insolvency proceedings 
having been superseded by a bankruptcy proceeding, which is still 
pending. He said, among other things: “The appointment of a lay- 
man—necessarily guided and directed by counsel—involves unneces- 
sary expense unless something more is to be done than to collect out- 
standing claims, adjust controversies, sell the assets and distribute 
the money. If a lawyer be appointed it is, unless the case be out of 
the ordinary and he, by special order, be permitted to retain counsel, 
obviously improper for him to employ another to do the work that 
he is expected to do himself. In the case in hand, as far as I can see, 
the receiver’s task was simple and limited. He did not need counsel’s 
assistance.” 
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The Warren County indictments against many of the chosen 
freeholders have not yet been tried, but legal proceedings concern- 
ing the procedure are under way. On September 28, invoking the 
provisions of the statute requiring a foreman of a grand jury to 
certify the names of witnesses sworn and examined to the Court be- 
fore the discharge of the jury, County Counsel Egbert Rosecrans ap- 
plied to the Supreme Court for a writ of certiorari removing to that 
Court the indictment of H. Floyd Aten, a former freeholder of War- 
ren County, charged with misapplying funds of the county. This 
is believed to be a test case, affecting forty indictments of former of- 
ficials. The motion, made before Chief Justice Gummere and Jus- 
tices Trenchard, Black and Garrison, was denied upon the ground 
that it should be first presented to the Court of Oyer and Terminer. 
The purpose of the proposed certiorari was to make a motion to quash 
the indictment on the grounds stated. The application is a novel 
one, said to be without precedent in New Jersey. The position taken 
by Mr. Rosecrans was that the statute requiring certification of names 
of witnesses sworn by the grand jury has as its object the protection 
of persons who may be indicted. In the absence of such a certifica- 
tion, he contended the Court must presume that no evidence was of- 
fered before the grand jury in support of the indictment. He pointed 
out that although in other States records of the grand jury are open 
to inspection, such is not the case in New Jersey, and hence the statute 
assumes an importance which otherwise might not attach to it. He 
took the position that the statute in question is mandatory and that 
failure to comply with its provisions constituted a fatal defect in the 
indictment. He added that inasmuch as the grand jury has been 
discharged, the time has passed within which the required certifica- 
tion might be made by the foreman. 





A fine tribute to “The Life and Judicial Services of Chancellor 
Magie” was given by Hon. Frank Bergen before the New Jersey 
State Bar Association on June 16, at Atlantic City, and, happily, it 
has been published in a neat pamphlet. It was not lengthy, but 
compactly and correctly stated the Chancellor’s strong points as a 
Judge and asa man. No prolénged eulogy would have been gratify- 
ing to this great Judge could he have had his wish about it; he was 
too modest to take delight in any fulsome praises. Mr. Bergen has 
known this, and, with tact, refrained from saying aught except what 
the entire Bar of New Jersey knew to be the facts,and novarnishing of 
the main elements that went up to make the truth concerning the 
Chancellor was applied. He rests “sleeping beneath the thick-woven 
laurels of a life well spent”—this, in epitome, is his just epitaph writ- 
ten on the hearts of all who knew him. 
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STATE V. CONDON. 


STATE v. CONDON. 


(Middlesex Oyer and Terminer, September, 1917). 
Murder—Seizure of Personal Effects of Suspected Person to Secure Evidence Against Him. 
hen Duty of Court to Restore—Consent of Wife, Etc. 

Case of the State of New Jersey against William J. Condon. On 

etition for an order directing the return of personal effects of the de- 
fendant held by the Prosecutor of the Pleas as the result of an alleged 
unreasonable search and seizure. 

Argued before Judges Bergen and Daly. 

Mr. Russell E. Watson for Petitioner. 

Mr. John A. Coan for the State. 

The opinion of the Court was delivered by 

BERGEN, J.: The defendant, now under indictment for mur- 
der, has presented a petition to the Court praying that the Prosecu- 
tor of the Pleas be ordered to return to him certain personal effects 
which he claims such officer obtained possession of by means of an 
unreasonable search and seizure, with intent to use the same as 
evidence against the defendant on his trial for murder. A rule to 
show cause why the prayer should not be allowed was granted, and 
in support of it testimony has been taken. 

The right which the defendant claims to have been violated is 
paragraph 6 of article I of the Constitution of this State relating to 
“Rights and Privileges,” and is therein expressed as follows: “The 
right of the people to be secure in their persons, houses, papers and 
effects, against unreasonable searches and seizures shall not be vio- 
lated ; and no warrant shall issue but upon probable cause, supported 
by oath or affirmation and particularly describing the place to be 
searched and the papers and things to be seized.” The search and 
seizure in this case were made before the defendant was indicted or 
arrested, and without a search warrant, and resulted in the seizure, 
in the defendant’s dwelling-house, of such of his effects as was sup- 
posed might be evidential against him on his trial for the offense 
charged against him. 

If the defendant’s dwelling-house, his papers and effects, were 
subjected to an unreasonable search and seizure, and a constitutional 
right reserved to him thereby violated, there can be no doubt of his 
right to have returned to him such papers and effects. 

_ _ That course was taken by the Supreme Court of the United States 
in Wise v. Mills (220 U. S. 549), and in Weeks v. United States (232 
U. S. 388). In the latter case the United States Marshal, without 
warrant, searched the defendant’s room and carried away certain 
letters and envelopes found in the drawer of the defendant’s chiffonier, 
and he thereupon filed with the Court a petition similar to that pre- 
sented in this case. The Court refused the application as to certain 
of the letters, and they were subsequently offered in evidence against 
the accused at his trial. The Supreme Court of the United States, 
in the course of the opinion read for that Court in the Weeks case, 
Supra, said: “We therefore reach the conclusion that the letters in 
question were taken from the house of the accused by an official of the 
United States acting under color of his office in direct violation of 
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the constitutional rights of the defendant; that having made a sea- 
sonable application for their return, which was heard and passed up- 
on by the Court, there was involved in the order refusing the applica- 
tion a denial of the constitutional rights of the accused, and that the 
Court should have restored these letters to the accused.” 

The paragraph of our bill of rights relating to unreasonable 
searches is identical with the fourth amendment of the Federal Con- 
stitution, with the exception that in the latter the warrant is to de- 
scribe the “ persons” or things to be seized, while in our bill of rights 
the word “papers” is used, instead of persons. 

The fifth amendment of the Federal Constitution provides: “nor 
shall be compelled in any criminal case to be a witness against him- 
self.” 

We have no such provision in our Constitution, but the principle 
is so well imbedded in our jurisprudence that it has always been en- 
forced as one of the rights and privileges retained by the people. 

If a defendant whose private papers and effects have been un- 
reasonably seized, cannot have them returned by an order of the 
Court, in the possession of whose officers they are, then the consti- 
tutional protection against unlawful searches and seizures is entirely 
destroyed, because the rule is well settled that on the trial of the de- 
fendant the Court will not stop to ascertain the legality of the pos- 
session of the defendant’s private papers and effects when offered in 
evidence. (Adams v. New York, 192 U. S. 585, 176 N. Y. 351; Weeks 
v. United States, supra). In view of the settled law regarding the 
admissibility of private papers, although unlawfully obtained, the re- 
fusal of a proper application for the return of private papers would 
deprive the defendant of a sacred constitutional privilege. 

We are, therefore, of opinion that, in a proper case, the Court 
not only has the power, but it is its duty to order restored to an 
accused person his private papers and effects, when obtained by means 
of an unreasonable search and seizure. 

The next question is, was the search and seizure complained of 
an unreasonable one within the fair intent of the constitutional 
prohibition? The facts are that, before the defendant was arrested 
or indicted, the Prosecutor of the Pleas, having reason to suspect the 
defendant of the crime, directed two of his officers, called county de- 
tectives, to make a search of the dwelling-house of the defendant, 
and they, together with the my of Police of the city of New Bruns- 
wick and the Coroner of the cdunty of Middlesex, entered the de- 
fendant’s house by way of the cellar, the door not being locked, with- 
out invitation or permission, ascended to the kitchen and proceeded, 
with the alleged consent of the defendant’s wife, to search defendant’s 
house and carry away certain articles, without search warrant or 
other legal authority, unless the acquiescence of defendant’s wife, 
hereinafter to be considered, was a justification. 

If there was no consent, it was an unwarranted invasion of de- 
fendant’s constitutional rights that meets with no toleration in any 
jurisdiction where the law or Constitution recognizes the right to 
protection against unreasonable searches and seizures. Even in the 
days when almost tyrannical power was exercised in England, the 
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entry, without a search warrant, of a man’s private dwelling for the 
purpose of searching for and seizing his private papers, was rarely 
if ever perpetrated, for the cases dealing with this question refer al- 





and that she was in charge of the house. 


” most entirely to the unlawful nature of a warrant, or the unreason- ore |; 
le able execution of its commands. Wed 
"i In our opinion every search of a person’s dwelling or premises ad He 
for the purpose of seizing his “papers or things” without his consent 0 
‘ and without a lawful warrant, is an unreasonable search and seizure, Wey! 
and a statute authorizing a search of his dwelling and the seizure of if 
= the private papers and things of a citizen, without a search warrant, 
" would be in violation of the Constitution. Against such an invasion 
the citizen may close the door of his dwelling and defend his privilege 
le against the State itself, for it is an assertion of an inalienable right bah 
n- which he has not surrendered to the State. Even a search made by Mi ai 
virtue of a lawful search warrant may be unreasonable (Boyd v. be Wa 
n- United States, 116 U. S. 616), but the character of such a search is not 
he an element of the present controversy, and its consideration, is not 
ti- required. 
ly The breaking and entering of the dwelling of a citizen is not 
e- the essence of his constitutional right against an unreasonable search, 
»S- but it is rather the seizure and carrying away of his private papers + 
in and things, in the execution of which evidence that might aid an ha 
ks accused party may be destroyed, against which he needs protection, 
he as well as against seizure of private effects that may be evidential 
re- against him. j 
Id Two reasons are urged by the State in opposition to the granting 14 
of the application for the return of the articles claimed to have been | 
irt unreasonably seized. ‘The first is that the articles are not such as are 4 
an protected by the bill of rights against unreasonable search and seizure; i 
ns and the second is that the search was made with the consent and by | 
invitation of the person in charge of defendant’s house. Hi 
of As to the first proposition, it appears that the things taken were a 
ial some clothing and a pair of shoes from the defendant’s bedroom, a a 
ed blanket and a quantity of lime from the cellar of his house, and an tit 
he automobile from a garage on the premises of the defendant. It is bi De 
le- argued that such articles do not fall within the description contained bit 
nt, in the constitutional prohibition, the historical evil sought to be a 
as- remedied being the seizure of private papers which of themselves may 
Je- be, and are in most cases, plenary evidence against the defendant with- wii 
th- out the aid of additional testimony, while, in the case of ordinary a) 
ed, chattels, testimony is required to connect them with the defendant. Pi 
it's In other words, the production of a bloody knife found in defendant’s | 
or house, with which a murder might have been committed, is of itself bi 
ife, no evidence, but requires the testimony of witnesses to connect it with 
the crime, and, therefore, standing alone, it would not be evidential iat 
de- against the defendant. But we do not deem it necessary to decide 
ny this question on this application, because we are of opinion that the i 
to articles sought were voluntarily surrendered by defendant’s wife, 
sa who testified that her husband had left home for an indefinite period, | ii, 
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The testimony taken under the rule shows that after the officers 
had entered the house they asked for the defendant’s wife, and ex- 
plained to her that they had been sent there to make a search, and 
that she then not only consented but took them to the defendant’s bed- 
room and pointed out the different articles of furniture and the closet 
which he used. She testified that the first day the officers were there 
they said they had orders from the Prosecutor to search the cellar 
and the garage, and that they were going to take the automobile, “and 
I said, if necessary, to take it.” “Q. Did you ask them if it was neces- 
sary? A. Yes, they said it was necessary, and, coming from the Pros- 
ecutor, I supposed it was. Q. What did they do next? A. They 
then went to the cellar, but I did not actually see them; they then 
went to the garage.” She further testified that she did not see them 
take anything from the cellar; that the only thing she saw taken was 
the automobile; that they returned the next day and told her that 
they wanted to search the doctor’s room, “and | brought them in;” 
that they went in the closet and took several suits of clothes and one 
pair of shoes; that they were not in the doctor’s room more than 
fifteen minutes; on the following day they returned and went in the 
attic, but apparently took nothing from it. She further testified that 
her husband had left home for an indefinite period, and that she was 
in charge of the house during his absence. On cross-examination she 
testified that they told her, on Monday, that they wanted to look at 
the rooms. “In reply to that I said, ‘come right upstairs, gentlemen, 
and go anywhere you want; . .. you may take anything you 
want.’” She was then asked: “Q. You told them to take anything 
they wished? A. Yes, I led the way into the doctor’s room, after go- 
ing up from downstairs. I said ‘Gentlemen, this is the doctor’s room; 
this is his bureau and his shirtwaist box and his bed,’ and I will not 
say who said that I said ‘help yourselves to anything you see.’ Q. You 
did not make any objection? A. No, I did not; verbally they asked 
it and verbally I gave it. Q. So that what they did was with your 
acquiescence if not with your full consent? A. I gave them con- 
sent; they told me they were acting under the Prosecutor’s order, 
and they acted.” 

We find from this testimony that the wife was informed by the 
officers that they had been sent by the Prosecutor of the Pleas to 
make a search of the defendant’s house for evidence bearing upon the 
defendant’s guilt, and that the wife, perhaps believing her husband to 
be innocent, gave her consent to the search and also to the taking 
away of such articles as they might deem evidential. 

This we do not deem to be an unreasonable search and seizure, 
such as is forbidden by the Constitution. The officers would hardly 
be liable in trespass in view of the wife’s consent to do what they did. 
But this is not an action in trespass; it is merely an application for 
the return of goods unreasonably seized, and it cannot be said that 
such seizure was unreasonable when the person in charge of the house 
for the defendant consented thereto. 

There seems to be no doubt that a search warrant could be is- 
sued for the discovery and seizure of these articles as evidence of the 
perpetration of a crime, which we must assume they were, otherwise 
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they could be recovered in a civil action. Being things that may be 
taken for such a purpose under a search warrant, taking them by con- 
sent without a search warrant does not render the seizure constitu- 
tionally unreasonable. 

We are of opinion that the application should be denied. 





IN RE ESTATE OF ZEEK. 











































(Morris Orphans’ Court, Sept. 21, 1917). 
Descent— Heirs of the Half Blood as Sharing in Personal Estate—‘‘ Next of Kindred.’’ 


In the matter of the estate of Theodore Zeek, deceased. 


Messrs. Swackhammer & Bird, Proctors, and Mr. Clarence E. 
Case, of Counsel, for John Vanderhoof et als., nephews and nieces of 
the half blood. 


Mr. James H. Bolitho, Proctor for Sarah Straway Peer, niece of 
the whole blood. 


Mr. John F. Stickle, Proctor for the Accounting Administrator. 


SALMON, J.: The evidence shows satisfactorily that the dece- 
dent died intestate, unmarried, without issue, leaving no father, 
mother, brothers or brother, sisters or sister, him surviving, but leav- 
ing Sarah Straway Peer, who is the daughter of a deceased sister of 
the decedent, and also John Vanderhoof, Frank Vanderhoof, Harriet 
Vanderhoof Shauger, Lewis Vanderhoof, Silas Vanderhoof, May Van- 
derhoof Glover and Eliza Vanderhoof Bryan, who are children of a 
deceased half-brother of decedent. 

Substantially the question arises whether those of the half blood 
share with her of the whole blood in the distribution of the personal 
estate and if so how, whether per capita or per stirpes. 

The section of statute to be applied is sub-section 4 of Section 
169, as amended and as found in P. L. of 1914, on page 71, which is 
as follows: 

“If there be no husband or widow, child or any legal representa- 
tive of any child, nor a parent, brother or sister, then all of the estate 
to be distributed equally to the next of kindred, in equal degree, of or 
unto the intestate and their legal representatives as aforesaid.” 

Therefore, it is essential to determine whether those persons 
heretofore mentioned as nephews and nieces of the half-blood come 
within the designation of “next of kindred” “of or unto the intes- 
tate,” and if they do, whether they are “in equal degree” with the 
said niece of the whole blood before mentioned. 

Under the caption of “Title by Testament and Administration,” 
Blackstone in his Commentaries, Book 2, Chapter 32, says of the 
Statute of distributions then in force that: “The doctrine and limits 
of representations laid down in the Statute of distributions seems to 
have been principally borrowed from the civil law; whereby it will 
sometimes happen, that personal estates are divided per capita, and 
sometimes per stirpes; whereas the common law knows no other rule 
of succession but that per stirpes only.” And further that personal 
estates “are divided per capita, to every man an equal share, when all 
the claimants claim in their own rights, as in equal degree of kindred, 
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The testimony taken under the rule shows that after the officers 
had entered the house they asked for the defendant’s wife, and ex- 
plained to her that they had been sent there to make a search, and 
that she then not only consented but took them to the defendant’s bed- 
room and pointed out the different articles of furniture and the closet 
which he used. She testified that the first day the officers were there 
they said they had orders from the Prosecutor to search the cellar 
and the garage, and that they were going to take the automobile, “and 
I said, if necessary, to take it.” “Q. Did you ask them if it was neces- 
sary? A. Yes, they said it was necessary, and, coming from the Pros- 
ecutor, I supposed it was. Q. What did they do next? A. They 
then went to the cellar, but I did not actually see them; they then 
went to the garage.” She further testified that she did not see them 
take anything from the cellar; that the only thing she saw taken was 
the automobile; that they returned the next day and told her that 
they wanted to search the doctor’s room, “and I brought them in;” 
that they went in the closet and took several suits of clothes and one 
pair of shoes; that they were not in the doctor’s room more than 
fifteen minutes; on the following day they returned and went in the 
attic, but apparently took nothing from it. She further testified that 
her husband had left home for an indefinite period, and that she was 
in charge of the house during his absence. On cross-examination she 
testified that they told her, on Monday, that they wanted to look at 
the rooms. “In reply to that I said, ‘come right upstairs, gentlemen, 
and go anywhere you want; . . . you may take anything you 
want.’” She was then asked: “Q. You told them to take anything 
they wished? A. Yes, I led the way into the doctor’s room, after go- 
ing up from downstairs. I said ‘Gentlemen, this is the doctor’s room; 
this is his bureau and his shirtwaist box and his bed,’ and I will not 
say who said that I said ‘help yourselves to anything you see.’ Q. You 
did not make any objection? A. No, I did not; verbally they asked 
it and verbally I gave it. Q. So that what they did was with your 
acquiescence if not with your full consent? A. I gave them con- 
sent; they told me they were acting under the Prosecutor’s order, 
and they acted.” 

We find from this testimony that the wife was informed by the 
officers that they had been sent by the Prosecutor of the Pleas to 
make a search of the defendant’s house for evidence bearing upon the 
defendant’s guilt, and that the wifg, perhaps believing her husband to 
be innocent, gave her consent to the search and also to the taking 
away of such articles as they might deem evidential. 

This we do not deem to be an unreasonable search and seizure, 
such as is forbidden by the Constitution. The officers would hardly 
be liable in trespass in view of the wife’s consent to do what they did. 
But this is not an action in trespass; it is merely an application for 
the return of goods unreasonably seized, and it cannot be said that 
such seizure was unreasonable when the person in charge of the house 
for the defendant consented thereto. 

There seems to be no doubt that a search warrant could be is- 
sued for the discovery and seizure of these articles as evidence of the 
perpetration of a crime, which we must assume they were, otherwise 
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they could be recovered in a civil action. Being things that may be 
taken for such a purpose under a search warrant, taking them by con- 
sent without a search warrant does not render the seizure constitu- 
tionally unreasonable. 

We are of opinion that the application should be denied. 





IN RE ESTATE OF ZEEK. 





(Morris Orphans’ Court, Sept. 21, 1917). 
Descent— Heirs of the Half Blood as Sharing in Personal Estate—‘ Next of Kindred.”’ 


In the matter of the estate of Theodore Zeek, deceased. 


Messrs. Swackhammer & Bird, Proctors, and Mr. Clarence E. 
Case, of Counsel, for John Vanderhoof et als., nephews and nieces of 
the half blood. 

Mr. James H. Bolitho, Proctor for Sarah Straway Peer, niece of 
the whole blood. 


Mr. John F. Stickle, Proctor for the Accounting Administrator. 


SALMON, J.: The evidence shows satisfactorily that the dece- 
dent died intestate, unmarried, without issue, leaving no father, 
mother, brothers or brother, sisters or sister, him surviving, but leav- 
ing Sarah Straway Peer, who is the daughter of a deceased sister of 
the decedent, and also John Vanderhoof, Frank Vanderhoof, Harriet 
Vanderhoof Shauger, Lewis Vanderhoof, Silas Vanderhoof, May Van- 
derhoof Glover and Eliza Vanderhoof Bryan, who are children of a 
deceased half-brother of decedent. 

Substantially the question arises whether those of the half blood 
share with her of the whole blood in the distribution of the personal 
estate and if so how, whether per capita or per stirpes. 

The section of statute to be applied is sub-section 4 of Section 
169, as amended and as found in P. L. of 1914, on page 71, which is 
as follows: 

“If there be no husband or widow, child or any legal representa- 
tive of any child, nor a parent, brother or sister, then all of the estate 
to be distributed equally to the next of kindred, in equal degree, of or 
unto the intestate and their legal representatives as aforesaid.” 

Therefore, it is essential to determine whether those persons 
heretofore mentioned as nephews and nieces of the half-blood come 
within the designation of “next of kindred” “of or unto the intes- 
tate,” and if they do, whether they are “in equal degree” with the 
said niece of the whole blood before mentioned. 

Under the caption of “Title by Testament and Administration,” 
Blackstone in his Commentaries, Book 2, Chapter 32, says of the 
Statute of distributions then in force that: ‘The doctrine and limits 
of representations laid down in the Statute of distributions seems to 
have been principally borrowed from the civil law; whereby it will 
sometimes happen, that personal estates are divided per capita, and 
sometimes per stirpes; whereas the common law knows no other rule 
of succession but that per stirpes only.” And further that personal 
estates “are divided per capita, to every man an equal share, when all 
the claimants claim in their own rights, as in equal degree of kindred, 
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and not jure representationis, in the right of another person.” And 
still further in a given case respecting distribution, “If neither widow 
nor children, the whole shall be distributed among the next of kin in 
equal degree and their representatives; but no representatives are 
admitted, among collaterals, farther than the children of the intes- 
tate’s brothers and sisters. The next of kindred, here referred to, 
are to be investigated by the same rules of consanguinity, as those 
who are entitled to administration.” 

Regarding Administration this authority has this to say: “The 
half blood is admitted to the administration, as well as the whole, for 
they are of the kindred of the intestate, and only excluded from in- 
heritances of land upon feudal reasons. Therefore the brother of the 
half blood shall exclude the uncle of the whole blood ; and the ordinary 
may grant administration to the sister of the half, or the brother of 
the whole blood, at his own discretion.” 

The text book authorities in some instances speak as follows: 
“In tracing the degrees of kindred in the distribution of an intestate’s 
personal estate, no preference is given to males over females, nor to 
the paternal over the maternal line, nor to the whole over the half 
blood, nor do the issue of a deceased person stand in his place, as in 
the case of descent of real estate.” (Williams Personal Property, 421). 
“No difference is made between the whole and the half blood in the 
distribution of intestate personal property.” “The degrees of re- 
lationship are, for the purpose of distribution, computed in the same 
manner as for the purpose of the grant of administration.” (Dickin- 
son’s Probate Court Practice, page 164). “It has been uniformly 
held that brothers and sisters of the half blood share equally in the 
distribution of the estate with their brothers and sisters of the whole 
blood; and the same rule has been adopted in this State.” (Kochers 
N. J. Probate Law, Vol. 1, p. 699). 

In Smith v. McDonald, 71 Equity at 264, it is said: “And since 
the half blood share in the personal estate with the whole blood,” etc. 

The Orphans’ Court of Essex County held in the case entitled 
“In the matter of the estate of Adolph F. Spaeth, deceased,” that dis- 
tribution should be made “among the brothers and sisters of the half 
and whole blood.” 

The statute itself says that the estate shall “be distributed equally 
to the next of kindred, in equal degree.” This, of course, means per 
capita. The word “equally” im connection with the word “dis- 
tributed” is found only in the statute of 1914, and is not found in prior 
acts. 

The case of Wagner v. Sharp (1881) 33 Equity 520, construing 
the statute prior to the incorporation therein of the word “equally,” 
held that: “Where all of the next of kin are children of brothers and 
sisters, they take per capita.” 

Under the Distribution Table in Dickinson, hereinabove cited, it 
is noted as to who shall take in a situation such as at bar, as follows: 
“nephew by brother and nephew by half-sister equally per capita. 
Nephew by deceased brother, and nephews and nieces by deceased 
sister, each in equal shares per capita, and not per stirpes.” 
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The conclusion is, therefore, reached that the “next of kindred” 
of the decedent are the said nieces of the whole blood and the said 
nephews and nieces of the half blood, and that they are such in equal 
degree and that they are entitled to share in decedent’s personal es- 
tate per capita and not per stirpes, and distribution will therefore be 
decreed accordingly. 





WOLFE v. CLOHESSY. 


(New Jersey Supreme Court, Hudson Circuit, August, 1917) 
Joint Tenancy— Power of Survivor to Convey—Estoppel. 


_ Case of John J. Wolfe v. James Clohessy in action at law for 
ejection. 

Messrs. Collins & Corbin for Plaintiff. 

Mr. James R. Bowen for Defendant. 

The facts on which the decision is predicated are thus stated to 
the Editor of the Journal: 

By deed dated February 17, 1887, the premises in controversy 
were conveyed to Thomas Hare and Mary Hare, his wife, as joint 
tenants and not as tenants in common. ‘Thomas Hare died March 14, 
1891. On February 24, 1903, Mary Hare married Philip Strasser. 
They lived together until October, 1903, when, according to the testi- 
mony, Strasser left home because of the threats of his wife to poison 
or shoot him. There was no issue of the marriage. 

By deed dated September 10, 1907, Mary Hare (Strasser) pur- 
ported to convey the premises in question to James Clohessy by full 
covenant warranty deed. In this deed the grantor was described as 
“Mary Hare, widow.” For a portion of the purchase money Clohessy 
gave a purchase money mortgage to “Mary Hare.” Clohessy entered 
into possession of the premises almost immediately after the delivery 
of the deed to him and has remained in possession ever since. 

In August, 1910, Mary Hare (or Strasser) died. Some little time 
later Strasser appeared and claimed that as husband he was entitled 
to all the personal property of his deceased wife, including the pur- 
chase money mortgage given by Clohessy. 

The heirs at law of Mary Hare (Strasser) united in a conveyance 
of the premises to one of their number, and this grantee (John J. 
Wolfe) commenced an action in ejectment in the Supreme Court 
against Clohessy, on the theory that Mary Hare (or Strasser) being 
a married woman at the time of the deed to Clohessy, and Strasser 
not having joined in the deed, the deed was void. 

The defences were: (1) The deed was a good and valid one 
under Comp. Stats, 3233, section 8p; and (2) In view of the coven- 
ants in the deed to Clohessy, the heirs at law of Mary Hare (or Stras- 
ser) and their privies were stopped from denying the validity of deed. 

WILLIAM H. SPEER, Circuit Judge: In this case, as argued, 
two questions emerge for decision: First, was the deed to defendant 


good and valid in law? Secondly, is plaintiff estopped from denying 
the validity of the deed to defendant? On both these questions my 


judgment is with the defendant. 
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I think, in contemplation of law, that Mary Hare was seized in 
fee simple of the premises in question by deed ol amen executed 
and delivered to her before her marriage to Strasser. It is true that 
the conveyance was made to her and Thomas Hare, her prior hus- 
band, as joint tenants, and that, by virtue of survivorship, she became 
possessed of the sole interest in the property. But she was none the 
less seized in fee simple of the premises in question by virtue of the 
nature of a joint tenancy and she comes clearly within the spirit of 
the statute as uniformly construed. 

It is further claimed that the statute only refers to separations 
arising without fault on the part of the wife and is intended to pro- 
vide for the case of women whose husbands neglect and refuse to sup- 
port them. I do not so read the statute. Its terms contain no such 
limitation but are universal in their description of the class of women 
intended to be benefited. Such construction would be perilous in the 
extreme to the quietness of titles. The fact that a woman is living in 
a state of separation from her husband is one readily determinable, 
and indeed is manifest, whereas the facts regarding the causes of 
separation and the extent of alimentation are frequently well-nigh 
impossible of determination and are certainly always difficult of as- 
certainment, and the wisdom of the legislative enactment, when con- 
strued in its universal extent, from the viewpoint of the protection of 
the public, is manifest. 

While the question of estoppel presents many complicated con- 
siderations, I nevertheless think that the defendant should prevail on 
this ground also. Patterson v. Lawrence, 90 Ill. 174, is a case in 
point, and Matthews v. Murchison, 17 Fed. Rep. 766; Norton v. 
Nichols, 35 Mich. 148; O’Brien v. Holburn, 9 Tex. 297; Fitzgerald v. 
Turner, 43 Tex. 79; Dart on Vendors and Purchasers, p. 5-18; Mc- 
Donell v. Landstrum, 87 Ken. 404; Pilcher v. Smith, 2 Head. (Tenn.) 
208, are cases bearing upon the general question of estoppel as ap- 
plied in the case of a married woman. 

I must, therefore, give judgment for defendant. 





JERSEY CITY v. BORST. 


(N. J. Supreme Court, Sept. 14, 1917). 
Workmen's Compensation Act —Municipal Employe Receiving Salary—Act of 1913 Not 
to Apply in ase of Death. 

Case of Mayor, etc., Jersey City, Prosecutor, against Katharine 
Lovell Borst, as next friend, Respondent. On certiorari. 

Argued before Justices Swayze, Bergen and Black. 

Mr. John Bentley for Prosecutor. 

Mr. Richard F. Jones for Respondent. 

BLACK, J.: This is a workmen’s compensation case. The cer- 
tiorari was allowed to review the determination of Judge George G. 
Tennant, in the Hudson County Common Pleas. An award of ten 
dollars per week for three hundred weeks was made, in that Court, 
from May 3, 1914. The facts are not disputed. The point on re- 
view and for decision is a pure question of law, involving the correct 
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construction of the supplement, approved March 27, 1913, (P. L. 1913, 
p. 230), to the Workmen’s Compensation Act, which was approved 
April 4, 1911, (P. L. 1911, p. 134). The first section of that act pro- 
vides: “Every employé who shall be in the employ of the State, 
county, municipality . . . . shall be compensated under and by 
virtue of section two to which this Act is a supplement; provided, 
however, that no person receiving a salary greater than twelve hun- 
dred dollars per year, nor any person holding an elective office, shall 
be entitled to compensation.” Section two: “When any payment 
shall be due under the provisions of this supplement or the Act to 
which it is a supplement, the name of the injured employé, or, in case 
of his death, the names of the persons to whom payment is to be made 
as his dependents, shall be carried on the pay roll,” etc. 

It is conceded that the respondent would be entitled to compen- 
sation were it not for the proviso in the above supplement. The facts 
in brief are: W. Hudson Lovell, the deceased, was an employé of the 
Mayor and Alderman of Jersey City as an assistant Fire Chief or As- 
sistant Engineer in the Fire Department. On May 3, 1914, while re- 
sponding to a fire call or alarm he was killed in a collision. He was re- 
ceiving pay at the rate of two thousand eight hundred and fifty (2,- 
850) dollars per year. He left him surviving an actual dependent, 
Helen Katharine Borst, a granddaughter. 

We think the judgment of the Court of Common Pleas is founded 
upon the correct construction of the statute and therefore must be 
affirmed. The reasoning, that carries the mind forward to this con- 
clusion may be briefly indicated as follows: 

The original Workmen’s Compensation Act (P. L. 1911, p. 134) 
applies to municipal corporations and their employés. (Allen v. 
City of Millville, 87 N. J. L. 356; affirmed 8&8 Ib. 693) ; Paragraph 19 
of the original Act, (P. L. 1911, p. 142), provides for the payment of 
compensation in cases of death. It is significant, if not important, 
that the title of the supplement, supra, (P. L. 1913, p. 230), is identical 
in terms with the title of the original Act, except “A further supple- 
ment to an Act entitled.” As stated, it is a supplement to the original 
Act. Now the ordinary meaning of the word “supplement,” doubt- 
less, is a supplying by addition of what is wanting. (Rahway Sav- 
ings Institution v. Mayer, etc., of Rahway, 53 N. J. L. 51). It is a fair 
argument to say that the supplement applies only to employés of 
the class therein mentioned who are injured. It does not apply to 
cases of death, where dependents of employés are affected. This 
would seem to be clear in view of section two, supra, which provides 
that “the name of the injured employé or in case of his death, the 
names of the persons to whom payment is to be made as his depend- 
ents, shall be carried upon the pay roll.” This construction is not 
inconsistent but in harmony with section one of the 1913, p. 230, sup- 
plement, supra. 

A reason for this, if it is the true interpretation of the legislative 
will, may, perhaps, be found in the fact that an injured employé of a 
municipal corporation usually receives his full wages from the muni- 
cipality while incapacitated from personal injuries. It limits the 
application of Section 11 of the original Act of 1911, p. 134, so that 
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no injured employé himself, who receives “a salary greater than 
twelve hundred dollars per year” should be entitled to secure com- 
pensation for personal injuries. 

In other words, section one of the supplement (supra, P. L. 1913, 
p. 230) deals with a designated class of injured employés, but leaves 
untouched the provisions of the Act relating to dependents, when 
death ensues. What was so aptly said by Judge Vredenburgh, speak- 
ing for the Court of Errors and Appeals, in the case of Beagle v. Le- 
high, etc. Coal Co., 82 N. J. L. 707, 710, applies to the construction of 
the Workmen’s Compensation statute. This law, it will be noted by a 
reference to its terms, is a remedial law of prime import, and should 
be liberally construed. It should be broadly construed. To a like 
effect, is the case in the Supreme Court of Errors of Connecticut. 
(Powers v. Hotel Bond Co., 89 Conn. 143; 93 Atl. 247). 

The judgment of the Hudson County Court of Common Pleas 
is affirmed with costs. 


[Singularly enough, while in the case of Jones v. Jersey City, reported in the 
March Law Journal, p. 74, Judge Tennant reversed himself as to his judgment in 
Borst v. Jersey City (not reported), having concluded he was in error, now the Su- 
preme Court holds that his first view was correct. It would be interesting to see 
what a Court of Errors and Appeals would do with what is an interesting question, 
as likely to affect various municipalities and employes from time to time.— 


EDITOR. ] 





COONEY v- RUSHMORE. 
(Union Common Pleas, Sept. 10, 1917). 


Workmen's Compensation Act—Injury to Arm—Permanent Disability. 


Case of Michael J. Cooney, Petitioner, against Samuel W. Rush- 
more, formerly trading as Rushmore Dynamo Works, Respondent. 


Mr. Jehiel G. Shipman, (Fort & Fort), for Petitioner. 
Mr. Isidor Kalisch, (Kalisch & Kalisch), for Respondent. 


CONNOLLY, J.: This proceeding is instituted under the pro- 
visions of the Workmen’s Compensation Act of 1911, (P. L. 1911, p. 
134), and the supplements thereto and amendments thereof. The peti- 
tioner was employed as a foreman by the respondent, at the latter’s 
place of business in the city of Plainfield, on March 9, 1914, and had 
charge of the workmen who were employed there on drill presses and 
milling machines. He was receiving $19.25 a week as wages. On 
the date mentioned while he was setting up work for one of the work- 
men his left arm was caught in a circular saw of the machine at which 
he was working, and was cut and lacerated below the elbow and at 
the wrist on the left arm, causing the disability of which he com- 
plains. He was treated for his injéries by a physician furnished by 
the respondent, for a period of nearly four weeks following the in- 
jury. It is admitted that the petitioner’s injuries arose out of and in 
the course of his employment, and the only question which the Court 
is called upon to decide is that relating to the extent of the disability. 

The testimony shows that the petitioner returned to his employ- 
ment on April 6, following the date of his injuries, and continued at 
said employment until December 22, 1914; that he then went to a 
specialist for further treatment for his injuries and was unable to do 
any work thereafter, on account of being compelled to wear splints 
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on the injured arm until June 14, 1915. The specialist who treated 
the petitioner during the latter period was not produced as a witness, 
and there is nothing to indicate to the Court whether the treatment 
he gave to petitioner was given for the purpose of curing a temporary 
condition, or for a condition which now appears to have been per- 
manent from the beginning. As stated it appears that the petitioner 
returned to his employment about a month after the accident, and 
continued to work at the same for more than eight months there- 
after, or until December 23, 1914. There is no testimony before the 
Court showing that petitioner had not recovered from his temporary 
disability when he returned to work; nor is there any testimony 
which shows that he left work in December because of temporary 
disability. In the absence of such testimony the Court must assume 
that the petitioner had recovered from the temporary disability when 
he returned to his employment and remained at it for a long period 
of time, and especially so when there is no testimony going to show 
that there was a change in the petitioner’s condition, after receiving 
treatment from the specialist, compared with his condition when he 
left his employment on December 23, 1914. 

Concerning the permanent disability the physician who was 
called at the hearing testified that the left arm was badly lacerated, 
leaving a scar five inches long, and also a broad scar at the wrist; 
and that the lacerations have produced the disability of petitioner’s 
hand and arm; that there is wasting of both the palm and back of the 
hand; that the muscles of the thumb are markedly wasted; that the 
movement in the thumb is diminished in the terminal phalange and 
that all of the phalanges of the fingers are effected; that the fingers 
may be flexed into the hand, but cannot be straightened out; that the 
hand from the wrist shows loss of sensation; and that there is evi- 
dence of impaired circulation, leaving the hand cold and clammy. 
This physician also said that there is a twenty per cent. impairment 
of the forearm, and that figuring the other injuries to the hand the 
impairment to the arm below the elbow amounts to seventy-five per 
cent. His conclusions are based on the disability to the hand, the 
injury to the forearm being regarded as a contributing factor in con- 
sidering the injury to the hand. 

It does not appear to me that when the whole hand and forearm 
are involved this is a proper method by which to figure out the extent 
of the disability. The injury to the hand, fingers, and thumb are the 
result of the injury to the forearm, including the wrist. I consider 
the disability from which the petitioner suffers as one which effects 
the whole arm, and from the testimony before me I am satisfied that 
the usesfulness of the arm is permanently impaired to the extent of 
sixty-five per cent. 

In Blackford v. Green, 87 N. J. L. 859, the facts were similiar to 
those now under consideration. Justice Swayze, speaking for the Court, 
said: “The injuries were mainly to the forearm and hand. There 
was evidence that these were impaired to the extent of seventy-five 
per cent., and that the upper arm was impaired to the extent of eight 
per cent. The award was based on the theory that the function of 
the arm as a whole was impaired to the extent of seventy-five per 
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cent., and the amount awarded was seventy-five per cent. of the 
amount fixed by the statute for an arm. It is now argued that such 
an award is out of harmony with the provision that amputation be- 
tween the elbow and the wrist shall be considered as equivalent to the 
loss of a hand, for which the compensation allowed is less than that 
allowed for the loss of an arm. We cannot say, however, that the 
trial Judge might not properly find that the injured arm was capable 
of no greater service than its weakest part; if so, he might properly 
find that the whole arm was injured to the extent of seventy-five per 
cent. Such a finding is not necessarily incongruous with the statutory 
provision making amputation between the elbow and the wrist equiv- 
alent to the loss of a hand only. It is conceivable that a maimed 
forearm may impair the efficiency of the whole more than the amputa- 
tion.” 
The statute allows two hundred weeks for the loss of an arm. 
Sixty-five per cent. of this amount is one hundred and thirty weeks. 
Compensation will therefore be allowed for one hundred and thirty 
weeks, and also for the period commencing March 23, 1914, (two 
weeks after the accident), and ending April 6, 1914, for $9.63 a week, 
being fifty per cent. of the amount of weekly wages which petitioner 
was receiving at the time of the accident. 

I will allow counsel for petitioner $100 for services, to be paid by 


petitioner. 
Costs to be paid by respondent. 
Judgment may be entered in accordance with these conclusions. 





IN RE PASSAIC WORKINGMEN’S LITERARY CLUB. 


(State Board of Taxes and Assessment, September, 1917). 
Tazation—Building of Club Not Used So As to Entitle It to Exempt:on. 


In the matter of the application of the Passaic Workingmen’s 
Literary Club for the cancellation of the tax assessment for the year 
1916 on property situate in the city of Passaic, County of Passaic 
and State of New Jersey. 

Mr. Jacob I. Jaffe for Petitioner. 

Mr. Albert O. Miller, Jr., for Respondent. 

THE BOARD (Memorandum by Mr. Jess): The petitioner 
seeks exemption from taxation on its property situate in the City 
of Passaic. It owns a lot of land, upon which is erected a one-story 
frame building. The land wasyassessed for 1916 at $800 and the 
building at $900. The Passaic County Board of Appeal sustained the 
assessment. We think the County Board was right. The evidence 
before us clearly shows that the building in question was not used at 
the time of the assessment for purposes considered charitable under 
the common law, and that it was not used for an association or cor- 
poration organized exclusively for the mental and moral improve- 


ment of men or women. 
The appeal should be dismissed and the assessment affirmed. 
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IN RE TRENTON AND MERCER CO. TRACTION CORP. 


IN RE TRENTON AND MERCER COUNTY TRACTION CORP. 


(State Board of Taxes and Assessment, September, 1917). 


Tazation—A ssessment on Traction Company—Rule of Valuation. 


In the matter of the application of the Trenton and Mercer 
County Traction Corporation for the reduction of the tax assessment 
for the year 1916 in the city of Trenton, township of Lawrence, town- 
ship of Ewing, township of Hamilton,township of Princeton, township 
of Hopewell, borough of Hopewell and borough of Pennington, in 
the county of Mercer and State of New Jersey. 


Mr. Frank S. Katzenbach and Mr. Edward M. Hunt for Petitioner. 


Mr. Charles E. Bird, Mr. George L. Record, Mr. Harvey T. Sat- 
terthwaite, Mr. Willis P. Bainbridge, Mr. Alvin W. Sykes, Mr. Rich- 
ard Stockton, 3rd, Mr. Edwin C. Long and Mr. A. Dayton Oliphant 
for Respondents. 


THE BOARD: This is an appeal by the Trenton and Mercer 
County Traction Corporation from a judgment of the Mercer County 
Board of Taxation, fixing the valuation for taxation of the Company’s 
property in Trenton and other municipalities in Mercer County for 
the year 1916. 

To facilitate a clear understanding of the numerous references in 
the case to the proceedings before the Board of Public Utility Com- 
missioners, it may be well briefly to review the steps which led up to 
the assessment under review. 

In the course of a hearing before the Utility Board on an ap- 
plication to enjoin the Traction Company from discontinuing the sale 
of six tickets for a quarter, testimony was given in behalf of the Com- 
pany as to the value of its property. As this value was largely in 
excess of the assessed value of the property, proceedings were taken 
before the County Board of Taxation which resulted in a very ma- 
terial increase in the assessment for the year 1915. The action re- 
sulting in the increase was certioraried to the Supreme Court for 
review and is there pending. 

In assessing the Traction property for 1916, the assessors adopted 
practically the findings of the County Board for the preceding year. 
On appeal to the County Board these assessments were substantially 
sustained. 

The aggregate of the local assessments upon the property in 
question for 1916 was $2, 189,440. The County Board reduced this 
valuation to $2,069,903. We are asked further to reduce the assess- 
ment to a total of $1,041,072. 

The Traction Company conceded that the value which it placed 
upon its property in the proceedings before the Utility Board greatly 
exceeded the value which it attributes to its property for taxation 
purposes. It was very earnestly argued on behalf of the appellant 
that the former was an investment value, upon which it was entitled 
to earn a fair return, and is no proper criterion of taxable value. With 
equal earnestness, counsel for the municipalities argued that there is 
absolutely no authority for the position that there is one rule of value 
for rate making and another rule of value for taxation. 
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It is probably not properly within the province of this Board to 
decide that question, since the rule of valuation for taxing purposes 
is plainly prescribed by statute and is mandatory. This is that the 
market or exchange value of property is its taxable value. The fact 
that the rule may be difficult of application to particular kinds of 
property, such, for example, as the property involved in this appeal, 
does not exempt such property from its application. In dealing with 
this class of property, we take into consideration original costs, costs 
of reproduction, depreciation, etc., not as absolute criterions of value, 
but only as elements in estimating market value. In other words, 
these factors are given the same sort of weight that they would be 
given by a seller in estimating what he might be justified in asking 
for the property and a purchaser in judging what he could profitably 
pay for it. 

The duty of the Board, therefore, in this case has been to ascer- 
tain, if possible, the market value of the property in question in May, 
1916. 

To aid the Board in reaching a decision, the voluminous record 
of testimony and the numerous exhibits were referred to the Chief 
Engineer, with instructions to make a thorough analysis of all the 
evidence and report thereon in detail. In accordance with these in- 
structions the Chief Engineer made a most painstaking analysis and 
investigation, the result of which he has submitted to the Board. 
The analysis is embodied in twenty separate tables covering each 
element of the work. 

During the progress of the examination of the testimony and ex- 
hibits, differences were found in the length of track and some other 
basic elements, which could not be satisfactorily reconciled from the 
data at hand. For example, the engineer’s examination disclosed the 
fact that about 6,000 feet of track, over a private right-of-way near 
the State Hospital, were overlooked, and that the length of the line 
on South Board Street was about 600 feet longer than had been given 
at the hearings. It was therefore impossible to decide which side 
was correct, and as these differences in some cases were appreciable, 
the conclusion was reached that the only satisfactory course to pursue 
would consist in making an independent estimate, based upon facts 
as nearly as we could ascertain them. 

Unit values were established for track of the different types 
found in service on the various lines of the Traction Company, after 
consulting their records to ascertain the prices paid for rails, ties, 
etc. The prices for material thus ascertained, appeared to be reason- 
able and were used in preparing the estimates, after making proper 
allowance for salvage value of rails, etc. Mr. Rankin Johnson, in his 
testimony in behalf of the Traction Company, claimed that steel rails 
possessed no net salvage value, on the ground that the cost of recovery 
more than offset any returns received for the scrap material. This 
position of his is not correct, as steel rails today have an appreciable 
net scrap value. Some years ago this value amounted to little or 
nothing, owing to the expense of cutting the rails into the proper 
scrap lengths, but since the introduction of the Oxy-Acetylene Lamp, 
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they can be cut into scrap lengths at little expense; therefore, his 
contention has no weight. _ 

In arriving at the present, or taxable, values for track, the same 
method was adopted as that followed recently in the case of Phillips- 
burg, where an average constant taxable value was applied, and in 
the case under consideration it was reached by assuring a salvage 
value of $15.50 per ton, with a recovery cost of $1.50 per ton, leaving 
a net salvage of $14.00 per ton. 

The values for the other elements, such as special work, overhead 
construction, feed wires, etc., have been reached by a similar process, 
namely, by determining, first the probable cost of reproduction and 
from this deducing an average constant taxable value, after first hav- 
ing ascertained from an examination of the Traction Company’s rec- 
ords the most recent prices paid for the materials entering into each 
part of the work. The result is an estimate which is uniform in char- 
acter and as exact as the nature of the data at hand permitted. 

The prices used were purposely not those of the present day, or 
what might be termed “war prices,” but prices which appear to have 
prevailed several years back. Copper, for instance, was taken at 
$0.20 per pound, although at the time this assessment was levied it 
sold at over $0.30 per pound. 

The several elements of the physical property of the appellant 
company, as shown by the careful, comprehensive analysis of the 
Board’s Chief Engineer, clearly aggregate $1,500,851. To ascertain 
the market value of the property, there must be added to the physical 
value such sum or percentage as will fairly represent going value, 
or that value which attaches to the property as the result of the unity 
of its ownership and use and its established system of successful 
operation. 

That going value should be considered in appraising public utility 
properties for taxation is, we think, settled in this State at least. 
There is a long line of judicial decisions in other States holding that 
going value is a proper factor to be taken into account in determining 
value for rate making. These decisions have been based to a large 
extent upon earlier rulings of the Courts that going value must be 
considered in appraising utility properties under contract of purchase 
or condemnation. Thus this element has been recognized as a factor 
in ascertaining exchange value for a much longer period than it has 
been so recognized in rate cases. Wherever the rule of market value 
prevails in fixing valuations for taxation, as it does in this State, there 
is no escape from the conclusion that going value is a part of tax- 
able value. 

In the case of Adams Express Co. v. Ohio, 166 U. S. 185, the 
United States Supreme Court in affirming a decision of the Supreme 
Court of Ohio in a tax case declared: “Whenever separate articles of 
taxable property are joined together, not simply as a unit of owner- 
ship, but in a unity of use, there is not infrequently developed a prop- 
erty, intangible though it be, which in value exceeds the aggregate of 
the value of the separate pieces of tangible property . . In 


conclusion let us say that this is eminently a practical age ; that Courts 
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must recognize things as they are and as possessing a value which is 
accorded to them in the markets of the world.” 

The Supreme Court of Oklahoma in Pioneer Telegraph & Tele- 
phone Company v. Westenhaven, 118 Pac. 359, in the course of an 
opinion holding that going value should be allowed in rate cases said, 
“For the purpose of taxation it is well established that this element of 
value must be included in assessing the property.” 

Our own Courts recognize the same rule. In Millville Water Co. 
v. Board of Equalization of Taxes, 86 Atl. 450, the Supreme Court 
used this language in a tax case, “With regard to the general claim 
of overvaluation, it is urged that the property has been valued as a 
going concern. If so, that was the correct way in which to value it, 
so long as the item of public franchise is not included. The franchise 
is taxable under the act known as the Voorhees Act. (P. L. 1900, p. 
502). We find nothing in the evidence to indicate that the board of 
equalization included such valuation. On the other hand, the valua- 
tion of an industrial concern as a live rather than a dead plant would 
seem to be entirely proper.” 

In the more recent case of Public Service Gas Co. v. Board of 
Public Utility Commissioners, 87 Atl. 651, Mr. Justice Swayze, speak- 
ing for the Supreme Court, said that in a rate case “both on weight of 
authority and on reason” there should be an allowance for going 
value. He said further: “We think that if by value we mean what 
the economists call exchange value, then a buyer would undoubtedly 
give more for a plant already doing a profitable business than for a 
plant of equal cost, capacity and future possibilities, but without the 
established business. To a purchaser the assurance of an immediate 
return is worth paying for, and we see no reason to doubt the correct- 
ness of the ruling of the United States Supreme Court in Omaha v. 
Omaha Water Co., 218 U. S. 180. We agree with the view expressed 
for that Court by Mr. Justice Lurton ‘that the difference between a 
dead plant and a live one is a real value, and is independent of any 
franchise to go on, or any mere good will as between such a plant and 
its customers.’ It is true that that was a condemnation case and not 
a rate case, and involved, therefore, a question of exchange value.” 

It is “exchange value” that is involved in a tax case under the 
New Jersey statute and that is what is involved in the case under 
review. 

The question then is, what is the fair going value of this property? 

On crossexamination of the President of the appellant company 
at the hearing of this appeal, it was brought out that before the 
Utility Board the same witness had added to his estimate of the cost 
of reproduction of the tangible property of the Company in 1910 an 
item of 30 per cent. for intangibles, or $1,108,800. He was asked: “That 
represented your estimate of a value appertaining to this property 
which was not represented by a physical property or tangible prop- 
erty?” He answered, “Yes.” 

This evidence affords some indication of the Company’s own idea 
as to the going value of its property. In the judgment of the Board, 
the difference between the valuation which we have reached of the 
physical property of the Company and the valuation fixed by the 
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caty Board, namely $568,052, is a reasonable allowance for going 
value. 

We therefore find that the valuation of $2,069,903, as fixed for 
this property by the Mercer County Board of Taxation, is not in excess 
of its true value. The judgment of that Board is affirmed and the 
appeal dismissed. 

As has been explained, this Board’s findings are based in part 
upon the independent inspection and investigation of its Chief Engi- 
neer. The bases of these findings are set forth in complete detail in 
the Engineer’s report, which will be made a part of the record so that 
the parties may know precisely the methods and figures that were 
used. If any of the parties wish to combat these results, a re-hearing 
will be granted upon this feature of the case. 





IN RE APPEALS OF RENNER ET ALS. 


(State Board of Taxes and Assessment, August, 1917). 


Tazxation— Duties of County Board of Assessors, Eic.— Notice of Increase. 


In the matter of the appeals of Annie M. Renner, Henry C. Ren- 
ner, Jacob L. VanBuskirk and Cornelius A. Bogert from the action 
of the Bergen County Board of Taxation in increasing the assess- 
ments, for the year 1916, on properties in the township of New Bar- 
badoes, County of Bergen and State of New Jersey. 

Messrs. A. C. Hart & Vanderwart and Messrs. Mackay & Mackay 
for Petitioners. 

Mr. Wendell J. Wright for Respondent. 


THE BOARD (Memorandum by Mr. Jess): The facts in these 
cases are not disputed. They are as follows: 

The Assessor of New Barbadoes Township assessed the prop- 
erties of the petitioners in the regular performance of his duty under 
the Tax Act. He turned in his assessment list and duplicate to the 
Bergen County Board of Taxation. That Board, without notice to 
the property owners affected, directed the Assessor, sometime after 
October 24, 1916, to increase the assessments upon the properties of 
the petitioners. The Assessor complied with this direction. The 
County Board certified to the lists which it retained, and delivered to 
the Collector the tax duplicate uncertified. This probably was a 
mere inadvertance. It is from the assessments thus increased by the 
County Board that these appeals were taken to this Board. 

The County Board of Taxation is a special tribunal, and it is well 
settled that such a tribunal should show upon the face of its record 
all facts necessary to give jurisdiction. Eatontown v. Monmouth 
Electric Company, 68 Atl. 342. The action of such a Board is valid 
only when its functions have been performed in the manner and in 
compliance with forms prescribed by the statute which conferred the 
jurisdiction. Sea Isle City v. Cape May, 50 N. J. Law, 50. The 
County Boards of Taxation are required by section 4, Chapter 120, 
Laws of 1906, which is the act creating them, to hold annual meetings 
for the purpose of examining, revising and correcting the tax lists 
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and duplicates laid before them by the Assessors for that purpose. The 
Assessors are required to attend before their respective Boards, and 
under the direction and supervision of such Boards, to make up and 
prepare the corrected tax lists and duplicates. The Boards are em- 
powered, “after investigating, to revise, correct and equalize the as- 
sessed value of all property in the respective taxing districts; to in- 
crease or decrease the assessed value of any property not truly valued, 
to add to said lists and duplicates any property which has been 
omitted or overlooked, at its true value, and in general to do and per- 
form all acts and things necessary for the taxation of all property in 
said county equally and at its true value.” 

Section 8 of the County Board Act provides that, after enter- 
ing all changes or additions on the tax lists and duplicates, the County 
Boards shall cause each Assessor to enter the net value assessed to 
each person of both real and personal property, and “On or before 
the first day of October in each year, cause such duplicates, com- 
plete, and certified by the said Board to be a true record of the taxes 
assessed, to be delivered to the respective collectors of the various tax- 
ing districts.” This section limits the time within which the Board 
must complete its work of revision and certify the assessment to Oc- 
tober first. That such restriction as to time is mandatory is settled 
by the decision in New Jersey Zinc Company v. Sussex County 
3oard of Equalization, 56 Atl. 138. It was held in this case that un- 
der P. L. 1900, page 137, section 7, which limited the time for the 
Board of Equalization to complete its work to the last day of Sep- 
tember in any year, such Board could not act upon assessments on 
October first. 

The changes involved in these appeals were not made until long 
after October first. They were therefore ineffective. It would seem 
that in order to be legal, the action of the County Board in increas- 
ing any assessment upon the duplicate after October first must be pre- 
ceded by notice to the taxpayer. Shillingsburg v. Greenwich Town- 
ship, 83 Atl. 644. 

It may indeed be doubted whether the County Board has any 
authority of its own motion to increase an assessment after October 
first, except in the manner prescribed by Section 28 of the General 
Tax Act. The power there given to the Boards charged with the 
revision of taxes is conferred upon County Boards of Taxation by 
Section 9, Chapter 120, Laws of 1906. Section 28 requires a written 
complaint of the collector, or any taxpayer, or the governing body 
of the taxing district, five days notice in writing to the owner, and 
due examination and hearing. 

That no change in the original assessment can be made without 
notice is settled by the decision of the Court of Errors and Appeals 
in Mayor, etc., of Jersey City v. Board of Equalization of Taxes, 67 
Atl. 88. Mr. Justice Pitney, who wrote the opinion in that case, said: 
“While the original valuation by the Assessor is made without judicial 
notice to the property owner, and without opportunity for him to 
have a voice in the matter (saving that the assessment is to be made 
by a public official or officials at a specified time and under circum- 
stances of notoriety that afford to the taxpayer a reasonable oppor- 
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tunity to present his views to the Assessor), yet that, after the as- 
sessment is once made, no increase of the assessed valuation is to be 
made without notice to the property owner affected.” 

The assessments brought before us by these appeals cannot be 
sustained as to increases which were made after October first without 
notice. 





IN RE PINGRY SCHOOL. 


(State Board of Taxes and Assessment, August, 1917). 


Taxation— Educational Institution Owned by Corporation—Athletic Field. 


In the matter of the application of the Pingry School for the 
setting aside of the tax assessment for the year 1916 on property 
situate in the city of Elizabeth, county of Union and State of New 
Jersey. 

Messrs. McCarter & English for Petitioner. 

Mr. John Griffin for Respondent. 


THE BOARD (Memorandum by Mr. Jess): This appeal brings 
up for review an assessment of taxes for the year 1916 upon the 
property of the Pingry School. The property was assessed at $5,800 on 
the land, $14,000 on the building, and $5,000 on the personal estate. 
There was also an assessment of $3,600 upon land owned and used 
by the School as an athletic field, and for the purpose of the special 
physical training of its pupils. This land is part of the lot on which 
the school building is erected. The County Board reduced the as- 
sessment on the personal property to $750 and dismissed the appeal 
for exemption. 

The sole question to be decided is whether this institution is a 
school not conducted for profit within the meaning of sub-division 4, 
section 3, of the General Tax Act. If it is, its building, the land 
whereon it is erected necessary to its fair use and enjoyment, not 
exceeding five acres, and its personal property are exempt from tax- 
ation. We think the evidence brings the property of the appellant 
clearly within the statute. 

The Pingry School was incorporated in 1891 under an act of the 
Legislature of New Jersey, entitled “An Act to incorporate societies 
for the promotion of learning.” The object of the incorporation was 
“to provide, establish and maintain in the City of Elizabeth a high 
school and academy for the promotion of learning, and the education 
and physical training of children and youth.” Capital stock was 
authorized to the amount of $25,000. No dividend has ever been 
paid upon this stock, and it is regarded from an investment point of 
view as valueless. 

There were one hundred students in the school last year, ranging 
in age from six years to eighteen or nineteen years, and paying 
tuition fees ranging from $90 to $220. Five students paid no tuition 
and four paid half the regular rates, in accordance with a concession 
made to the sons of officers in the army and navy and sons of college 
men. The cost of educating these students last year ran about $48 
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per pupil in excess of the fees received from tuition. The total revenue 
usually about provides for teachers’ salaries, leaving nothing for the 
salary of the janitor, or for fuel and other expenses of operation and 
upkeep. During the past ten years the school has shown an average 
deficit of about $3,500 annually. The trustees and friends of the 
school some time ago subscribed $380,000 to liquidate accumulated 
claims to that amount. There are mortgages on the property aggre- 
gating $15,000, held by outside interests. 

The school is not making a profit, and there is no suggestion 
that it is being conducted for profit. The theory upon which the 
assessment was levied was that as the school property was owned 
by a corporation having shares of capital stock outstanding, the 
shareholder might receive dividends from any surplus the institution 
should earn. 

The entire history of the enterprise indicates that such a con- 
tingency is remote, and moreover, the testimony of the head master 
and the examiner of the school was that there was no intention what- 
ever upon the part of the trustees of making the school profitable. 

“Unless the tuition charges are so fixed as to evince a purpose 
to make a profit over and above the cost of tuition, the school is 
exempt.” Institute of Holy Angels v. Bender, 74 Atlantic Reporter 
251. 

In the case of Montclair v. State Board of Equalization of Taxes 
et al, 92 Atlantic 270, the Supreme Court, in denying the exemption 
sought, said: “There is nothing in the case to show either a deficiency 
of tuition fees, an endowment, or that the teachers are underpaid or 
serve as an act of charity or philanthropy. The school is, as it always 
has been, a business proposition, conducted to make an adequate liv- 
ing for the real owner.” 

There is annually a deficiency of tuition fees, and while there is 
no endowment, large sums have been contributed to the school to 
enable it to carry on its work. Neither do the teachers serve without 
compensation, although the head master testified that he sacrificed 
a larger income at another school to take up the work at Pingry, 
largely as a labor of love. But we do not understand that the pay- 
ment of adequate salaries to teachers stops a school or college from 
claiming the exemption allowed by the statute. 

The assessment should be cancelled, including that on the so- 
called athletic field, this being a part of the school tract necessary to 
the fair use and enjoyment of the building, and the whole not ex- 
ceeding five acres in extent. 





An employé opening a building at a time when his duties did not 
require him to do so, by means of a key furnished him by the employer 
for the limited purpose of opening the store for business in the morn- 
ing, followed by his taking property of his employer therefrom with 
intent to convert it to his own use, is held a sufficient breaking to con- 
stitute burglary, in State v. Corcoran, L. R. A. 1915D, 1015. 








ASBURY PARK V. NEW YORK & LONG BRANCH R. R. CO. 


ASBURY PARK v. NEW YORK & LONG BRANCH R. R. CO. 


(Board of Public Utility Commissioners, Sept. 10, 1917). 
New Station Applied for—Consideration of Facts—Improvement a Necessity. 


In the matter of the complaint of city of Asbury Park against 
New York and Long Branch Railroad Company in re erection of new 
station or additional improvements at main railroad station. 


Messrs. Durand, Ivins & Carton for Asbury Park. 


_ Messrs. John S. Applegate & Son for New York and Long Branch 
Railroad Company. 


Mr. W. Holt Apgar for Adams Express Company and American 
Express Company. 


THE COMMISSION: The petition of the City of Asbury 
Park asks that an order be made by this Board to compel the New 
York and Long Branch Railroad Company to either erect a new and 
proper station necessary for the accommodation of the traveling 
public at its main depot in Asbury Park, or to provide additional and 
necessary shelter for the accommodation of the patrons of the road at 
its main station; also to provide shelter for its patrons on the west 
side of its tracks; to erect an intertrack fence between the northbound 
and southbound tracks, and to construct a tunnel or tunnels to be used 
by the patrons of the railroad to and from the east and west sides. 

The answer of the railroad company denies the authority of this 
Board to compel the erection of a new station or to compel it to make 
the suggested changes in the interest of public safety. 

The railroad company further denies the necessity for the erection 
of a new station, claiming the stational facilities provided by it are 
all that are reasonably necessary for the comfort of the traveling 
public. 

Its answer further sets forth that the intertrack fence suggested 
by the petition is impracticable owing to local conditions and if erected 
would increase the possibility of accident to persons awaiting trains. 

Adams Express Company and American Express Company were 
not originally parties to the proceeding but on their application were 
permitted to intervene and file answers in the proceeding. Both of 
these companies set forth in their answer that they have leased certain 
lands from the New York and Long Branch Railroad on the westerly 
side of its main tracks in Asbury Park; that they have erected build- 
ings, sheds and platforms thereon for receiving and shipping merchan- 
dise ; that if this Board made any changes on the westerly side of the 
tracks of the New York and Long Branch Railroad Company their 
buildings and property would be seriously damaged and considerable 
loss sustained by each of them without accomplishing any substantial 
public benefit. 

A large number of witnesses were called on both sides and the 
testimony is voluminous, including many photographs and other 
exhibits. 

The testimony shows that the station proper is of wood and was 
built about forty years ago. Since then baggage rooms have been built 
near Bangs Avenue and Cookman Avenue, and these baggage rooms 
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have been connected with the main depot building by sheds. The space 
covered by the sheds is 16,054 square feet, not including the waiting 
room. The platform is partly brick and partly wood. The combined 
width of the brick and wooden platform is 57 feet. The width between 
the rails of athe northbound track is 4 feet 84 inches. Bricks are laid 
between the two main tracks in front of the station property from 
Bangs Avenue to Cookman Avenue, making it flush with the brick 
platform and forming part of it. There is no guard rail for the pro- 
tection of passengers nor is there an intertrack fence dividing north- 
bound and southbound traffic. 

At this point it is well to bear in mind that there are grade cross- 
ings at Sixth, Sunset, Fifth, Fourth, Third, Second, First, Asbury, 
Monroe, Summerfield, Bangs and Springwood Avenues in this city, 
on an average of between 300 and 400 feet apart with the exception of 
the distance between the crossings at Asbury and Monroe Avenues, 
which is about 600 feet. 

During the summer and especially in July, August and Septem- 
ber, there are tremendous crowds visiting this resort. On Saturdays, 
Sundays, holidays and when excursion trains are run, great crowds 
of people congregate at this station awaiting arrival and departure 
of trains. The photographs offered as exhibits, and which are admit- 
tedly true reproductions of conditions and crowds commonly present 
at the station during the summer, best show the existing conditions. 

This main station is used by the people of Asbury Park, Ocean 
Grove and Neptune Township. This area has an estimated per- 
manent population of 25,000 and a summer population of more than 
100,000, which is daily augmented by the summer excursions. 

The only record of traffic for a summer month testified to was 
that of August, 1916. In that month there were 325,798 passengers 
in and out, not including the special excursions. 

The number of trains passing through Asbury Park north and 
south according to summer schedule are 122 daily. There are also 
four or five freight trains. Under regulations of the railroad com- 
pany but one train is allowed to enter the station at a time and only 
at a slow rate of speed. 

Conditions there are protected at present by an automatic electric 
block signal system, and station master and assistants who warn the 
passengers to keep off the track as a train approaches. An excursion 
train is made up of sections, sometimes as many as seven or eight. 
Many witnesses have testified to the crowds of people who venture 
on the railroad company’s tracks in front of the station, and Super- 
intendent Berry admits that crowds go on the track but says it is 
“just to see up and down the track and as soon as the train approaches 
there is no trouble.” 

At times the shelter provided is insufficient and in time of wind 
and rain many passengers suffer hardship and inconvenience. 

The crowds which congregate at the station have been variously 
estimated from 1,200 to 5,000. The station itself is frequently packed 
with people. The only seating accommodation therein is a wooden 
bench on the east and west sides of the waiting room. The benches 
under the station sheds accommodate 376 passengers. 
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All passengers board and alight from the east side of the train. 
The express matter in less than carload lots is unloaded in the same 
manner. Express matter on southbound trains is unloaded on the 
main track of the northbound train nearly opposite the end of Cook- 
man Avenue. The trains are held while this express matter is un- 
loaded. Carload lots are placed on the track immediately in front of 
the station but west of the main track and unloaded there. J. C. Mc- 
Niece, agent for the Adams Express Company, says, “The railroad 
requires us to take off expressage, in less than carload lots, at the 
station at the same time they are receiving and discharging pas- 
sengers.” This congests traffic, and the situation would be relieved 
if a station was established on the west side so that the southbound 
baggage would be unloaded on the west and the northbound bag- 
gage on the east. 

While the petition suggested certain shelter on the west side of 
the company’s track and tunnels connecting therewith, the case rested 
without the Board having been furnished with any facts demonstrat- 
ing whether or not such suggested improvements were practicable 
and what the cost thereof might be. In this situation the Board re- 
opened the proceeding and had its engineering department make sur- 
veys. Comprehensive plans were made by Charles A. Mead, the 
Chief Engineer of its Department of Bridges and Grade Crossings. 
All parties in interest were requested to inspect the said plans and 
make any suggestions concerning them that might be deemed de- 
sirable. The plans and details were offered in evidence and explained 
at length. 

The plans provide for the present arrangement of the tracks to 
be used as far as possible and contemplate a method of separating 
the travel so that passengers would not be obliged to cross the tracks, 
cross the northbound track in alighting from a southbound train. 

From the testimony and the photographs offered as exhibits we 
find that an unusually dangerous condition exists at the station and 
that stational facilities are not proper or adequate. Especially is 
this true during the summer months each year. The station platform 
is crowded ; the train schedules are almost daily delayed; the handling 
of express and baggage delays the passenger service by the one side 
present station arrangement, and Bangs Avenue and a number of 
streets to the north are blocked for unusually lengthy periods by 
reason of congested railroad facilities. 

Engineer Mead is of the opinion that the elevation of the tracks 
of the railroad is the ideal comprehensive scheme to relieve the whole 
situation. The railroad superintendent is inclined to agree with him 
so far as the protection of human life is concerned. Mr. Berry states, 
however, that the railroad company has no plans of track elevation 
under consideration and when asked why he did not give considera- 
tion to the complaints he received from Asbury Park concerning the 
condition of the station property, replied, “We have not furnished ad- 
ditional facilities at the station because the company did not have the 
money to do the job that I thought ought to be done.” 

As no disposition has been shown by the railroad company to co- 
Operate with this Board to relieve the situation complained of and 
herein set forth, it would appear that the railroad intends to do noth- 
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ing until the time for track elevation arrives. That may or may not 
be some distanée off according to the attitude of the railroad company 
itself. 

The Mead plan provides for the same length of platform, 18 feet 
wide, on the west side of the southbound track, as the present plat- 
form on the east side, and an intertrack fence running from a point 
150 feet north of Bangs Avenue to a point 200 feet south of Cookman 
Avenue, thereby providing for a ten-car train. It also suggests two 
pedestrian subways from the east side to the west side. The track 
elevation to remain the same as at present. The estimated cost of 
all the improvements so suggested would be approximately $60,815. 

We appreciate that at this time materials of all kind are unusually 
high and the cost of all construction work expensive, but the im- 
provements under discussion are of so much importance that the 
railroad company ought to co-operate and give suggestions for re- 
lieving the situation notoriously existing at the Asbury Park station 
instead of continuing its hostile attitude. 

We therefore request that the New York and Long Branch Rail- 
road Company submit to this Board some definite plan with a view 
of furnishing safe, adequate and proper facilities at the Asbury Park 
station before December 4th, 1917, or in lieu thereof on the same 
date submit plans of any track elevation scheme it may have in the 
course of development for the portion of the railroad through the 
said Asbury Park. This matter will be formally continued to Decem- 
ber 4th next, at Trenton. 





ASBURY PARK v. NEW YORK & LONG BRANCH R. R. CO. 


(Board of Public Utility Commissioners, September 10, 1917). 


Grade-crossing Ordinance—Reasons for Extending Street Not Suficient—Rule of Public 
Necessity. 

In the matter of the complaint of city of Asbury Park against New 
York and Long Branch Railroad Company in re extension of Cookman 
avenue over tracks of New York and Long Branch Railroad. 

Messrs. Durand, Ivins & Carton for Asbury Park. 

Messrs. John S. Applegate & Son for Respondent. 

THE COMMISSION: The City of Asbury Park by ordinance 
adopted in the year 1909 provided that Cookman Avenue should be laid 
out and extended across the right af way of the New York and Long 
Branch Railroad. 

The action of the city was challenged by the Railroad Company 
and objection was made to the Board of Railroad Commissioners, pro- 
testing against the creation of an additional grade crossing at said 
point, and after hearing the said board on July 29, 1909, filed its report 
refusing its permission for the extension of said Cookman Avenue at 
grade as proposed. 

The city alleges in its new petition that the local conditions exist- 
ing at the point of this proposed crossing have changed materially 
since the date last mentioned ; that since that time Asbury Park west 
of the railroad company’s tracks has been building up; that in addition 
to being a residential section it has now become an important part of 
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the business centre of said city; that the population west of the tracks 
about equals the population east of the same and that said crossing of 
Cookman Avenue over said tracks at grade, is necessary and advisable 
for the best interests of the city and should be established. 

Cookman Avenue extends west of the railroad about 868 feet to 
Prospect Avenue, which latter avenue runs practically north and south 
connecting with Bangs Avenue on the north and Springwood Avenue 
on the south. About 150 feet west of the railroad tracks Cookman 
Avenue intersects Lincoln Place, which also intersects north and 
south with Bangs and Springwood Avenues. About 450 feet west of 
the railroad tracks Cookman Avenue intersects Langford Street, which 
likewise connects with Bangs and Springwood Avenues, so that west 
of the railroad there are three streets running practically north and 
south and connecting with Bangs Avenue on the north and Spring- 
wood Avenue on the south. East of the railroad, Bangs Avenue and 
Springwood Avenue are also connected, first by Main Street east of 
the station grounds of the respondent, and again by the driveways of 
the railroad company and Railroad Avenue. These avenues and con- 
nections give ample opportunity to the public, east and west, unim- 
peded and conveniently to travel to either side of the railroad com- 
pany’s tracks. 

The street itself, west of the railroad, has changed very little. 
According to the original testimony, there were thirty-one buildings at 
the time of the first hearing, and from the exhibit R there seem to be 
only three more now, and it should not be forgotten that any buildings 
erected on Cookman Avenue, west of the track since June, 1909, were 
built with the knowledge that a railroad crossing at grade had been 
refused. 

The proposed crossing would have been an extra hazardous one 
at that time and would be now. There is no greater necessity for the 
extension of said avenue now than when the application of the city was 
refused. The view of the traveller approaching the crossing from east 
or west, looking north, is obstructed by frame structures, so that a 
clear view of the tracks cannot be obtained until within a very short 
distance of the rails. 

The spacious grounds in front of the railroad station, the exist- 
ence of Railroad Avenue running from Cookman Avenue to Spring- 
wood Avenue, and Bangs Avenue about 550 feet immediately north of 
Cookman Avenue, afford adequate and convenient outlet for the trav- 
eling public desiring to cross the tracks in the vicinity of Cookman 
Avenue. 

The extension of Cookman Avenue might add a little to the con- 
venience of the persons living on “West Cookman Avenue,” but 
would not save them more than three or four minutes in time in 
reaching Main Street or the railroad depot. Springwood Avenue on 
the south and Bangs Avenue on the north lie but a block away. The 
property owners or dwellers on “West Cookman Avenue” would be a 
little more convenienced by the desired grade crossing, but that is of 
little value compared with the dangers incident to the establishment 
of such a crossing in that point. It was mentioned that a Jewish Syn- 
agogue and two club houses were erected in this immediate neighbor- 
hood, but with few exceptions the club house members and the attend- 
ants at the Synagogue reside on the west side. 
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The business places in that location are patronized almost exclus- 
ively by the people of the west side. 

All agree the crossing would be hazardous and that it would be 
necessary to have the same protected by flagman and gates, if estab- 
lished, yet many feel that as it is used by a number of pedestrians and 
because in their opinion it would be no more dangerous than the 
existing crossings at said Bangs and Springwood Avenues, the city’s 
request should be granted. 

This Board decided in the case of Paterson v. Erie Railroad, Re- 
port of Public Utility Commissioners, volume 2, p. 62, “Crossing of a 
railroad track by a number of people at a place other than a lawfully 
used highway, cannot be accepted as a reason for increasing the num- 
ber of crossings, unless it plainly appears that the lawfully established 
highway crossings are not reasonably adequate or that the new 
crossing will be free from danger incident to the established cross- 
ings.” This is the complete answer to those persons who have been 
crossing Cookman Avenue at the locus in quo at their peril. 

It is the policy of the State to decrease the number of grade cross- 
ings so far as is reasonably practicable and not to add thereto unless 
required by public necessity. This policy is recognized in many of 
our statutes and particularly is emphasized in the act looking toward 
elimination of grade crossings known as the Fielder Act. 

Our Supreme Court in the suit of New York, Susquehanna and 
Western Railroad Company v. Paterson in an opinion filed at the 
present June Term says, “Manifestly a public crossing at grade might 
be highly desirable as a public convenience, but if its existence and 
continued use might serve in actual practice as a standing menace to 
the lives of the community, it would not comport with a proper exer- 
cise of wisdom, nor accord with the declared legislative policy and 
intent to authorize or compel such construction.” 

Public necessity is the rule of this Commission to be applied in 
determining whether or not a grade crossing shall be permitted—neces- 
sity for the development of a municipality. Where there are other 
crossings in proximity with the crossing applied for, it must appear 
that the existing crossings are inadequate before a new crossing will 
be granted. 

Having in mind all the attending conditions, including the extra 
hazardous character of the proposed crossing, together with the well 
defined policy of the State to abolish such crossings instead of increas- 
ing them, we do not feel warranted in permitting the establishment 
of a grade crossing at Cookman Ayenue and the application therefore 


will be dismissed. 
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All of last summer Mr. Bedle 
was at Spring Lake, hoping to re- 
gain his health, which, however, 
continued to fail. Neurasthenia 
was one of his ailments. From 
Spring Lake Mr. Bedle went to 
his New York home in the Hotel 
St. Regis, and there he breathed 
his last, surrounded by his imme- 
diate relatives. 

Mr. Bedle was born in Jersey 
City on Feb. 18, 1864. He was 
educated at Princeton University, 
from which he was graduated in 
1885. Subsequently he entered 
the Columbia Law School, and 
was admitted to the New Jersey 
Bar as attorney at the June Term, 
1888, and as counselor at the No- 
vember Term, 1891. As a young 
man he entered the law firm of 
Bedle, Muirhead & McGee, of 
Jersey City, of which his father 
was one of the founders, and 
which later became Bedle & Kel- 


logg. Some years ago the son 
took into partnership Mr. Frank 


E. Williamson. With Mr. Wil- 
liamson he had offices at No. 26 
Liberty street, New York City, 
and No. 1 Exchange Place, Jer- 
sey City. 

Mr. Bedle was Judge of the 
First District Court of Jersey 
City in 1897-8. He resigned from 
the Bench to resume the practice 
of law. Of recent years he has 
been one of the counsel of the 
North German Lloyd Steamship 
Company, and was identified with 
the development of the company’s 
large steamship business in Ho- 
boken. He was also counsel for a 
number of years for the Pennsyl- 
vania Railroad. He served as a 
director of the Colonial Life In- 
surance Company, and was a di- 
rector of the Trust Company of 
New Jersey. At one time he was 
counsel for the First National 
Bank of Jersey City. He was a 


member of the Hudson County 
Bar Association, the Princeton 
Club, the Metropolitan Club and 
the Riding Club. He is survived 
by his wife, Fanny D. Ege, and 
daughter, Josephine, as well as 
by his mother and other surviv- 
ing members of Governor Bedle’s 
family. 

At a meeting of the Hudson 
County Bar Association held on 
Sept. 21, 1917, at the Chancery 
Chambers in Jersey City, the fol- 
lowing resolution was adopted: 

“Resolved, That in the death of 
Joseph D. Bedle the Bar of Hud- 
son County has sustained the loss 
of one of its most skillful advisers, 
who represented a distinctly mod- 
ern type of lawyer, untiring in the 
service of his clients and ever 
mindful of the practical advantage 
of avoiding long and vexatious 
law suits. 

“His achievements are known 
and properly appreciated by the 
important interests he represented 
and the members of the Bar, who 
from time to time learned of his 
unobtrusive successes. 

“It was inevitable that, with his 
application to the law, and his in- 
heritance from his father, Joseph 
D. Bedle, Governor of the State 
and Justice of the Supreme Court, 
he should have exhibited the qual- 
ities which made his father, as 
many lawyers think, the best trial 
Judge that ever sat in the courts 
of New Jersey. 

“Be it further resolved, that the 
Association tenders to his family 
its deep sympathy in their loss.” 


Hon. Grorar F. Brensincer. 


On September 11 Hon. George 
F. Brensinger, of Jersey City, was 
instantly killed in an automobile 
accident between New Brunswick 
and Metuchen. He was hurrying 
to Camp Dix, at Wrightstown, 
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when, about 6:30 in the evening, 
he struck a baker’s auto truck. 
The police in New Brunswick 
say the truck, which emerged 
from a side road, was hit by the 
Jersey City car and Major Bren- 
singer, when his machine went in- 
to a ditch, was thrown head first 
against a telegraph pole, a frac- 
tured skull causing his death as 
he was being rushed to the Mid- 
dlesex General Hospital in New 
Brunswick in another automobile. 
Born in Phillipsburg thirty-four 
years ago, Mr. Brensinger receiv- 
ed a common school and high 
school education, later attending 
Princeton University. After that 
he secured an appointment to 
West Point and for some time 
was a cadet. Eventually he took 
up the study of law in the office of 
the late ex-Senator William D. 
Edwards, of Jersey City. He was 
admitted to the New Jersey Bar 
at the February Term, 1906, and 
as counselor three years later. He 
was associated in his practice 
with Corporation Attorney John 
Bentley, now a second lieutenant 
in the Fourth Infantry and in 
camp at Anniston, Ala. At the 
time of his death Mr. Brensinger 
was the Director of Revenue and 
Finance of Jersey City, and Major 
in the Judge Advocate’s Depart- 
ment of the State National Guard. 
Since his appointment to the 
military service and his assign- 
ment to the duty of conducting 


the legal work of leasing and buy-, 


ing land for the War Department, 
Mr. Brensinger had combined this 
duty with that of his official posi- 
tion in Jersey City, making daily 
trips to Wrightstown. 

The entrance of Mr. Brensinger 
into politics was in 1911, when he 
was nominated for the Assembly. 
He was elected during the second 
year of the Wilson Gubernatorial 


administration. When, in the 
spring of 1913, commission goy- 
ernment was adopted in Jersey 
City, he became a candidate for a 
commissionership and was elect- 
ed. In his reorganization of the 
system of conducting the city’s 
finances, particularly in collecting 
taxes, he showed great activity. 
Because of this he was made 
President of the State Organiza- 
tion of Assessors when that was 
formed. 

Seven years ago Mr. Brensinger 
married Miss Viola Burdette, a 
school teacher, and besides her 
and two children, is survived by 
his father, General Joseph H. 
Brensinger, and a sister. 

He was a member of the Ma- 
sonic fraternity and of the Elks, 
was a Presbyterian and for sev- 
eral years was a Sunday school 
teacher in a church in the Bergen 
section of Jersey City. 


Mr. CuHaries A. TRIMBLE. 


Charles A. Trimble, of Eliza- 
beth, a lawyer prominent as a 
speaker in political campaigns, 
died Sept. 5 at his home, 338 Rah- 
way avenue, from hardening of 
the arteries. He was admitted to 
the New Jersey Bar at the June 
Term, 1896, and was an active 
worker in politics for the Repub- 
lican and Progressive parties. In 
addition to his legal practice, Mr. 
Trimble conducted a real estate 
office. 

Surviving Mr. Trimble are his 
wife, his parents, Mr. and Mrs. 
Arthur Trimble; a sister, Mrs. 
William Bate, and two brothers, 
Rev. Nelson H. Trimble, of Co- 
lumbia, Mo., and Russel Fay 
Trimble, of Elizabeth. 

Mr. Trimble was a grandson of 
Jules Fay, former Union County 
prosecutor. 











ee 


~~) ey 


SS <« 





THE LATE MR. EDWARD A. DAY 
Of the Issex County Bar. | la 





